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“... People ought to enjoy Peace and Tranquillity, that they may be in a 
condition to attend the Worship of God, and the good Works prescribed by 
the Christian Religion, and not to be diverted from the sacraments by being 
condemned to continual Labor. Which state of Peace and Rest can not 
subsist without preserving to every Man his Property, and guarding him from 
all assaults of Injury and Injustice. The Governors of Commonwealths are 
bound by the Law of God to remove all Obstructions to so necessary a Peace 
... This good order is necessary in every Christian Republic, but there espe- 
clally where the Christian Faith has been but lately introduced.” 


BARTOLOME de las CASAS 
1552 
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PRO CLA MA T £ ON 


WHEREAS On November 13 we observe California Citizenship 
Day--the anniversary of the ratification of the 
first Constitution of the State of California; and 


WHEREAS A primary concern of all Californians, now as in 
the past, is the respect for, maintenance of, and 
perpetuation of law and order in our society; and 


WHEREAS The spirit and letter of the Constitution of the 
State of California, together with the Constitution 
of the United States, has formed the basis of law 
and order in a society of free and democratic 
people; and 


WHEREAS The anniversary of our Constitution is an 
appropriate time for the reaffirmation of and 
rededication to, the high ideals, rights and 
traditions of citizenship, both in California 
and the nation; 


NOW, THEREFORE, I, EDMUND G. BROWN, GOVERNOR OF THE STATE OF 
CALIFORNIA, proclaim November 13 as CALIFORNIA CITIZENSHIP 
DAY. 


IN WITNESS WHEREOF, I have 
hereunto set my hand and 
caused the Great Seal of 
the State of California to 
be affixed this ninth day 
o£ November, One Thousand 
Nine Hundred Sixty Five. 
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President of the Constitutional Convention. 


William Hartnell 


an hispanicized Englishman who served as 
official translator for the Convention. 


Henry Wager Halleck 


Secretary of State to General Riley as well 
as Secretary of the Convention. 


Matiano Guadalupe Vallejo 


a native Californian born under the Spanish Flag, 
Commandante General during the Mexican regime 
and an American citizen after 1848. He was an im- 
portant personality at the Constitutional Convention. 
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Monterey 


Capital of California when the Convention met in 1849. 


Pablo de Ya Guerra 


an active and influential spokesman for the native 
Californians at the Constitutional Convention in 1849. 


Brigadier General Bennett Riley 


Acting Governor of California who called together the Delegates to the Convention in Monterey. 


Monterey 


from a sketch by Bayard Taylor, who attended the Convention. 
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Foreword 


In 1969, San Diego will celebrate its 200th birthday - anniversary. The 
event will no doubt spark a series of historical celebrations in California as 
community after community in succeeding years reexamines its past for a 
better understanding of its origins and of its early growth. The pageant of 
California history, of sturdy Missionary fathers, of daring Spanish soldiers 
and seamen whose adventures on land and sea are ever remarkable for their 
valor, of the ultimate arrival of the Yankee and the conjunction of cultures 
in California in the 1840’s . . . all this, romantic and epic periods of California 
history, will dominate the subject matter of numerous public addresses. 


Here is grist for school books, and for schoolboys of all ages. It is fitting, 
therefore, that a publication of this quality should appear at this time. Cali- 
fornia schools are mandated by law to teach California History. A more recent 
mandate by the Legislature has added modern languages to the state curri- 
culum. Two years ago a state-wide survey revealed that 97% of the State’s 
schools teaching languages in grades 6 through 8 will be teaching Spanish: 
hence another important use of this document. The Bureau of National 
Defense Education Act Administration has not only performed a “‘first”’ by 
extracting from the State Archives for publication original English and 
Spanish versions of the first Constitution of California, but it has thereby 
obeyed the dictates of its own existence: the promotion of education in 
depth by making available special materials in the areas of history, civics, and 
geography, as well, in this case, the Spanish language. 


The Prologue, “The Confluence of Cultures’, contains a theme that is 
particularly appropriate if we consider that today there are over a hundred 
times more persons of Hispanic extraction living in California than there 
were in 1849. This “minority group” in California has never lost contact with 
its past, partly because of the constant immigration from Mexico over the 
years, but also because the “new” Californians themselves have, like the men 
at Monterey in 1849, respected and welcomed the contributions of those who 
preceded them. 


These facsimiles of original documents in the State archives are an ex- 
ample of the renewed interest educators are demonstrating in the promotion 
of better understanding of what it means to be a Californian. Many teachers 
who use this booklet will have been born and raised in other states of the 
Union. This document should be of especial aid to them. Spanish teachers in 
the junior high and high schools should find here a special tool for instruc- 
tional uses. In all cases it is hoped that the material itself and the references 
cited will stimulate the teacher to further research in this most prolific area. 


Credit is due to numerous individuals for the publication of this docu- 
ment: to Secretary of State: Frank M. Jordan, for his special cooperation and 
that of his aides; California State Archivist Paul J. O’Brien, Dr. William N. 
Davis, Jr., Historian, State Archives, and Frank Kono; to Mrs. Julia Yelving- 
ton, a member of the California Heritage Preservation Commission, who is ac- 
tively promoting a wider use of the treasures of the State Archives; to Dr. V. 
Aubrey Neasham, who read Dr. Klotz’s introductory manuscript; to the 
Bureau of National Defense Education Act Administration and Dr. Klotz for 
promoting and presenting this material; to Allan R. Ottley, Supervising Li- 
brarian, California Section, California State Library; and, not least, Dr. J. N. 
Bowman, for many years Historian for the State Archives, and the discoverer 
of the original English engrossed copy of the Constitution. 


The children of California will be the better for the efforts of all these 
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Walter Colton | Colton Hall 


Chaplain of the U.S.S. Congress, who was Site of the California Constitutional Con- 
appointed Alcalde of Monterey in 1846. vention of 1849. It was originally built as a 
; school by Walter Colton. 


The Confluence of Cultures 


by 
Epwin F. Kiorz 


[on the south wall of the large Reference Room of the State Library in 
Sacramento is a magnificent mural by Maynard Dixon which depicts the 
confluence, in California, of two of history’s greatest migrations; Spanish 
conquistadors, missionary fathers and colonizers from the South, and the 
Puritan fathers, trappers and explorers from the north. The scene portrays 
both groups moving forward, hands stretched out as if to grasp three golden 
and brilliantly illuminated books of knowledge, which glow like the Holy ~ 
Trinity over the entrance to the Reference Room. 


Certainly the symbolism of muralist Dixon has a meaning for twentieth 
century Americans. Whether manifestly destined by man, or whether planned 
by the Almighty, it was here in California in the 1840’s that the heirs of 
Cortez and Myles Standish met and deliberated and agreed upon an instru- 
ment of government which harmonized the traditions and the ambitions of 
two of history’s most venturesome people: the Spanish and the English. Nor 
need we be surprised at their consummate success. The founding fathers at 
Monterey in 1849, while representing two varied cultures within the context 
of Western Civilization, nevertheless shared fundamental conceptions of law 
and justice, of right and wrong. What they had to resolve were practical 
questions of political structure, not philosophical or religious questions of 
the nature, or “use”, of man as is often the case in our twentieth century 
world. 


It is important to note, for example, that when General Bennett Riley, 
the Military Commander of ‘California, issued his Proclamation ‘“‘recommend- 
ing formation of a State Constitution, or a plan of a Territorial Government” 
on June 3, 1849, he reminded the newcomers that Americans had inherited 
an existing structure of Government of which he, in his capacity as civil 
governor, was merely the temporary head: A Governor, a Secretary of State, 
a Legislature, a Superior Court, a prefect and sub-prefect for each District, a 
judge of the first instance for each district, alcaldes, local justices of the 
peace, and town councils. “The powers and functions of all these officers are 
fully defined in the laws of this country”, he remarks, ‘‘and are almost iden- 
tical with those of the corresponding officers in the Atlantic and Western 
States’’.t 


During the Mexican American War (1846-48) martial law substituted 
for this structure. But immediately following the Peace Treaty of Guadalupe- 
Hidalgo, Riley’s predecessor, Colonel Robert Mason, made appointments to 
many of these posts and ordered the officials to administer the Mexican laws 
of the land wherever they were not inconsistent with American law—as for in- 
stance when Mason denied a priest special privilege in a civil case, arguing 
that when a member of a religious order enters into a secular bargain, he is 
required, like everyone else, to comply with the secular law. 


Order is the first task of any government, a fact of which twentieth cen- 
tury Americans are becoming more keenly aware. Without order there can 
be no society. This was soon evident to Californians of both heritages in 1849. 


The discovery of gold had accelerated the influx of migrants to Cali- 
fornia to the degree that it resembled a human avalanche. Even the troops 
that once guarded the peace rushed off to the mines. Towns sprouted up 
overnight. “Within the past 6 months,” said delegate Vermuele from Stock- 
ton during the debates on the Constitution at Monterey, “‘the population of 
California has augmented by tens of thousands”. Some communities attempt- 
ed to organize councils and govern themselves without legal authorization. 
Lawlessness was everywhere common. “Our object is to give order to chaos”, 
declared Robert Semple, on becoming the Convention’s president. 


San Francisco, when it learned that Congress had failed to provide a 
territorial government for California, resolved to declare its “independence” 
from the “tyrannical” military Government. The situation became desperate. 
The time had arrived for positive action to protect life and property. It was 
then that Governor Riley called for the election of delegates from 10 defined 
districts to meet in Monterey and form a legitimate State or territorial gov- 
ernment. 


1““Proclamation of the Governor’’, in Report of the Debates in the Convention of California on the Formation 
of the State Constitution. J. Ross Browne, Washington, 1850, pp 3-4 
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Certainly in the annals of history, few assemblies of men have convened 
who were as varied in background as the 48 delegates to the Constitutional 
Convention in Monterey in 1849. Only fifteen of the 48 participants had 
lived in California more than three years. As they described themselves in 
the “Address to the People of California”, upon finishing their work: ‘“Al- 
though born in different climes, coming from different states, imbued with 
local feelings, and educated with predilections for peculiar institutions, laws 
and customs, the delegates assembled in Convention, as Californians, and 
carried on their deliberations in a spirit of amity, compromise, and mutual 
concession for the public weal’’.? 


Only eight of the forty-eight delegates had Spanish surnames. The native 
Californians were a decided minority. And yet how that minority managed 
to influence the course of events! Upon appeal of the suave José Antonio 
Carrillo of Los Angeles, it was early decided to have a running translation 
of the essentials of the oral debates so that the Spanish speaking delegates 
could make valid voice votes. William Hartnell, the English merchant who 
arrived in Monterey in 1822, who had married a de la Guerra daughter (by 
whom he had 18 children!) and who had become thoroughly hispanicized, 
was elected official translator for the Convention. All resolutions and articles 
were translated by Hartnell before being voted upon. 


Indeed, the amity and accord between the ‘“‘conquered” and “conquer- 
ors” at Monterey in 1849 were such that not only was the final document 
issued simultaneously in Spanish as well as English, but Section 21, Article 
XI, of the Constitution decreed that all future laws be translated and re- 
corded in Spanish, and the first Legislature created the official position of 
State Translator. Thus for 30 years California could be said to have been 
a bi-lingual State until this condition was changed with the Constitution of 
1879. 


To be sure, the Anglo-Saxon majority dominated the proceedings of the 
Convention. The models for the first California Constitution were the recent 
constitutions of other states, especially of Iowa, copies of which were put in 
the hands of the delegates by William M. Gwin of San Francisco. Yet when 
the native Californians did express themselves their views were heeded. Some 
sections of the Constitution will demonstrate this. 


Section 14, Article XI, proposed that real and personal property owned 
by a wife before her marriage, remain in her name after marriage, as well as 
any other real or personal property acquired after her marriage. The adop- 
tion of this section followed a lengthy discussion of the merits of the English 
common law as opposed to the prevailing Mexican civil law.| Secretary of 
State, Henry W. Halleck, delegate from Monterey (who years later became 
Chief of Staff to President Lincoln during the Civil War), good-naturedly 
expressed the conversion of the delegates to the Mexican law when he said, 
“T am not wedded either to the common law or the civil law, nor as yet, toa 
woman; but having hopes that some time or other I may be wedded, and 
wishing to avoid the fate of my friend from San Francisco, (Mr. Lippitt), I 
shall advocate this section in the Constitution, and I would call upon all the 
bachelors in this Convention to vote for it. I do not think we can offer a 
greater inducement for women of fortune to come to California. It is the very 
best provision to get us wives that we can introduce into the Constitution’’.* 


Section 26 of Article IV boldly restricted the powers of the Legislature 
by declaring ‘‘No divorce shall be granted by the Legislature”. Yet, surpris- 
ingly, the following Section 27, Article IV, forbade to the new Californians 
the popuplar Latin pastime of a lottery: | 


[Hovering over the entire proceedings of the Convention and influencing 
several articles, was the subject of slavery, and its accompanying mania; the 
race question.\The delegates very early forbade slavery and involuntary servi- 
tude in Section 18 of the Declaration of Rights{But what about slave owners 
who had already brought slaves to work in the mines? Should they be forced 
to leave California? And what about free negroes who reach California? Were 
they to have the rights of suffrage? 


The forces of reason suspended action on the first question, since Sec- 
tion 18 was considered sufficient to cope with it. A future legislature could 
take care of the details. 


“See page 104. 
*Browne, Report of Debates, Ibid., p. 259. 


But when discussion centered on the proposed article describing the 
rights of suffrage it included a phrase which prohibited suffrage to “Indians 
Africans and descendants of Africans’’.|José de la Guerra, Hartnell’s brother- 
in-law, rose to defend the rights of Indians. Under Mexican law, he declared, 
any property-owning Indian enjoyed the rights of suffrage. He called the 
Indians a “proud and gifted race, capable of forming a government for them- 
selves . . . They were intelligent and capable of receiving instructions, and it 
was the duty of the citizens to endeavor to elevate them and better their 
condition in very way, instead of seeking to sink them still lower’.* 


He reiterated that Mexican law enfranchised only the property owner 
and not the mass of unpropertied or dependent Indians. The delegates ac- 
cordingly amended Section 1, Article II, by adding a provision that the 
Legislature be empowered to admit Indians and their descendants to the 
right of suffrage providing they meet the requirements. 


The question of deciding California boundaries, and its related prob- 
lems, also brought participation by native Californians. Should the new State 
of California include all that territory ceded to the United States as a result 
of the Treaty of Guadalupe Hidalgo? (This territory included all of the pres- 
ent states of California, Nevada, and Utah, most of Arizona, and part of New 
Mexico, Colorado and Wyoming). What effect would this have on the Con- 
gress when petitioning admission to the Union as a Free State? How were 
the thirty to forty thousand Mormons at Salt Lake to be included when they 
had no representation at the Convention? 


These questions very early started heated discussions and became issues 
which challenged the very continuance of the Convention. For instance, on 
September 5th it was questioned whether the delegates were assembled to 
establish a constitution for a state government, or a charter to petition 
Washington for a territorial government. José Antonio Carrillo informed his 
colleagues that he had been sent to Monterey to form a territorial govern- 
ment, and that if the majority wished a state government, then the State 
should be divided at the line running east and west from San Luis Obispo, 
that all north of that line form a state government and all south of that form 
a territorial government.® A month later, however, Carrillo had changed his 
mind. With Miguel de Pedrorena from San Diego, he declared for a state gov- 
ernment. But now the issue was over boundaries, and William Gwin of San 
Francisco had hinted that the “southerners” below the 36° 30’ line (the line 
of the Missouri Compromise of 1820) may well favor a territorial government 
in order to protect the institution of slavery. 


Carrillo, thinking that Gwin referred to Mexicans below the 36° 30’ 
longitude vigorously challenged such an attitude as “entirely false’. The 
native Californians, he made clear, ‘“‘have equally as much desire as any por- 
tion of the people of California to avoid the curse of slavery”.” 7 


The question of including the Salt Lake Mormon population was dra- 
matically brought to a head when L. W. Hastings of Sacramento proposed 
that the Mormons be entitled to thirty representatives in the Assembly and 
15 senators. The resistance of the majority to this plan, as recorded in the 
Debates, was obviously one reason for the drawing of California’s boundaries 
essentially as they are known to every schoolboy today. But the particular 
question was raised in connection with the apportionment of legislative 
seats, an issue which has periodically confronted the state government since 
het time, and which continues to be one of the hottest political issues of our 

ay. 


Should both state houses be apportioned on the basis of population? 
No, declared Rodman M. Price of San Francisco. “There is one principle 
incorporated here which I rather object to, and that is the representation in 
both Houses being in accordance with numbers. In the State from which I 
came, and in most of the States of the Union, one branch — the upper branch 
— of the Legislature is represented equally by districts or counties, without 
regard to numbers. In the Congress of the United States the same principle 
is observed, by the representation in the Senate. This has always been con- 
sidered a very wholesome restraint upon majorities, in protecting the rights 
and interests of minorities’. 


4Browne, Ibid., p. 305. 
*Browne, Ibid., p. 22. 
‘Browne, Ibid., p. 446 
"Ibid., p. 409. 


But, argued Charles T. Botts of Monterey, Mr. Price is mistaken in his 
belief that this federal principle should apply to state houses: “In the one 
case it is an imperfect government consisting of limited powers delegated to 
it by a Confederacy of States: in the other, it is a perfect government, orig- 
inating directly from the people. Those who, like my friend, do not look at 
this fact are misled, and endeavor to introduce the principle when it does 
not belong’’.* 


Even the delegates from San Diego, Henry Hill and Pedrorena, pleading 
for a senator of their own, were denied their appeal and were forced to share 
two senators as part of a single district which included the more populous 
Los Angeles! 


(As one reads the Debates carefully and studies the character of the 
participants, it is evident that the most serious differences between members 
of the Convention were differences which arose between the “new” Cali- 
fornians, and not between the “new” and the native Californians. 


Indeed, men of Christian sensitivity like the Reverend Walter Colton, 
a navy chaplain whom Colonel Mason had appointed Alcalde in Monterey 
and who had erected the school building in which the Constitutional Con- 
vention was held, were completely won over by the gentle and honest ways 
of the native Californian. His California Diary expresses his love and admira- 
tion for them. “Though a quasi war exists”, he wrote on July 28, 1846, “‘all 
the amenities and courtesies of life are preserved — your person, life and lib- 
erty are as sacred at the hearth of the Californian, as they would be at your 
own fireside . . . He may fight you in the field, but in his family, you may 
dance with his daughters, and he will himself wake the waltzing string’’.® 


(‘The Reverend Colton was imbued with the Puritan tradition of Roger 
Williams, and as he watched the growing lawlessness march across the land, 
he kept contrasting the mores of the native Californians with those of his 
own aggressive countrymen, lamenting: “No Californian grinds the face of 
the poor, or refuses an emigrant a participation in his lands. I have seen them 
dispose of miles [of land] for a consideration less than would be required by 
Americans for as many acres. You are shut up to the shrewdness and sharp- 
ness of the Yankee on the one hand, and the liberality of the Californian on 
the other. Your choice lies between the two, and I have no hesitation in say- 
ing, give me the Californian’”’.1° 


Nevertheless, he might have pondered that not too many centuries 
earlier the same sort of judgment was made by missionary fathers who ac- 
companied the goldseekers in the trains of Cortéz and Pizarro. And what 
rescued both migrations from the descent into savagery was the fact that 

“sente de razon’’, people of good judgment, ultimately saved the day. For 
Spanish colonialism it was the reigning monarchs who promulgated Laws of 
the Indies to protect the Indians. In California in 1849, it was the inborn 
Christian spirit common to both cultures which united to assuage the pas- 
sions and make room for reason and justice] Colton’s prophecies of this theme 
merit recitation for this generation: 


“With the Christian community California has higher claims than those 
which glitter in her mines. The moral elements which now drift over her 
streams and treasured rocks will ere long settle down into abiding forms. 
Shall these permanent shapes, into which society is to be cast, take their 
plastic features from the impress of blind accident and skeptical apathy, or 
the moulding hand of religion? These primal forms must remain and wear 
for ages the traces of their deformity or beauty, their guilty insignificance 
or moral grandeur. Through them circulates your own lifeblood; in them is 
bound up the hopes of an empire. Not only the destiny of California is 
suspended on this issue, but the fate of all the republics which cheer the 
shores of the Pacific. The same treason to religion which wrecks the institu- 
tions of this country, will sap the foundations of a thousand other glorified 
shrines. It is for you, Christian brethren, to prevent such a disaster; it is for 
you to pour into California an unremitted tide of holy light. The Bible must 
throw its sacred radiance around every hearth, over every stream, through 
every mountain glen. The voice of the heralds of heavenly love must be 
echoed from every cliff and chasm and forest sanctuary. On you devolves 
this mission of Christian fidelity. It is for your faith and philanthropy to say 


8Browne, Ibid., 411 
*Colton, Walter, The California Diary, Biobooks, Oakland, California, 1948, p. 3. 
Colton, Ibid., p. 


what California shall be when her swelling population shall burst the bounds 
of her domain. You can write her hopes in ashes, or stars that shall never set. 
Every school-book and Bible you throw among her hills will be a source of 
penetrating and pervading light, when the torch of the caverned miner has 
gone out’’."! 


[Exoot that the conventionists of 1849 shared these views is evident not 
only by the spirit which prevailed during the debates, but by the inclusion 
of Section 4 of the Declaration of Rights which not merely guaranteed “the 
free exercise and enjoyment of religious profession and worship”, but which 
also forbade that liberty of conscience “‘to be so construed as to excuse acts 
of licentiousness or justify practices inconsistent with the peace or safety of 
this state”, a title which has remained in the Constitution to the present day. 


Thus while their contemporaries were trudging the slopes of the Sierra 
collecting gold nuggets from among the rocks, the men at Monterey shunned 
the temporary glory of wealth to emblazon their names on the rolls of his- 
tory. They were serious men, “young and energetic men”, whose average age 
was 36 and a half years.1* Many of them were trained in the law. Except for 
the native Californians, most of them were strangers to each other. Yet they 
demonstrated that when principles are held in common, mundane affairs 
can be settled equitably. Thus from the day a quorum was achieved, wrote 
the Reverend S. H. Willey years later, each session ‘was opened with prayer 
to Almighty God for his blessing on the body, on their work, and on the coun- 
try. The sessions were so opened each morning until the final adjournment of 
the body”.1? The Reverend Willey shared this privilege with the Padre_An- 
tonio Ramirez of Monterey, one officiating one day, the other the next, | 


Walter Colton sensed the commonness of the faith in which all believed 
even if it was a faith represented by different churches. This faith they 
proudly declared in the Preamble to the Constitution. For here is a declara- 
tion representing the confluence of two cultures of Western Civilization. The 
Preamble incorporated the philosophy that individual liberties are traced to 
a dependency upon God and as such could be suspended in proportion to the 
degree that Faith subsides. 


We live yet today under this protective shield because the ideas of the 
men of 1849 were again stated in the Preamble to the later Constitution of 
1879. Two words, “and perpetuate”, were added. Protestant and Catholic 
alike made bold to proclaim to all the world: 


“We, the People of the State of California, 
grateful to Almighty God for our freedom, 
in order to secure and perpetuate tts 
blessings, do establish this Constitution’. 


Colton, Myalter: The California Diary, p. 222. tid ; 

12Bowman, J. “The ue Constitntion of California of 1849’’, California Historical Society Quarterly, 
Volume xXViIt, Number 3, 3 

13Willey, S. H., ‘‘The California OAH Convention in 1849’’, reprinted in Themis, Noy. 11, 1893, 
California State Library, Sacramento. 
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A ic ae len 


“... (we) do by these presents solemnly and mutually in the presence of God 
and one another, Covenant and Combine ourselves together into a Civil Body 
Politic, for our better ordering and preservation and furtherance of the ends 
aforesaid; and by virtue hereof to enact, constitute and frame just and equal 
Laws, Ordinances, Acts, Constitutions and Offices, from time to time, as 
shall be thought most meet and convenient for the general good of the 
Colony, unto which we promise all due submission and obedience.”. . . 
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